STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 10, 488
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare term nating her Medicaid benefits. The issue
is whether the petitioner or her husband neet the definition
of an "unenpl oyed parent”--nore particularly, whether either
of themis "enployed" nore than 100 hours per nonth as a
"foster parent” of disabled adults.

FI NDI NGS OF FACT

The petitioner lives with her husband, their mnor child,
and two non-rel ated di sabled adults for whomthe petitioner
and her husband provide foster care. (The petitioner's
husband al so maintains a part-tinme carpeting business. The
Depart ment does not contend that this business entails nore
than 100 hours of "enploynment” per nonth.)

The petitioner and her husband provide the foster care
pursuant to a "Contract for Services" with a |local conmunity
mental health service. According to the terns of the contract
the petitioners are responsible, inter alia, for providing
"residential care for the residents, including but not limted
to room and board, energency backup for day prograns, sick

days, holidays, and client vacations”. Although the
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petitioners are also required to attend neetings and training
prograns, there is no provision in the contract relating to
hours required to be spent with the residents or the type and
anount of direct care and supervision of them For the
petitioners' services the agency pays them $397.90 per client,
per nmonth. Under the contract, this noney is described as
“paynment” . . . "in consideration for . . . services . "

Though it is not stipulated in the contract, the
particular adults in the petitioner's care are severely
di sabl ed and, in fact, need frequent care and supervi sion.
The petitioners point out, however, that they are not
required to be present in the home with the residents on a
24- hours-a-day basis. The contract specifically provides
for the possibility that both parents may be "working"”
out si de the hone.

It appears, however, that the anmobunt of the "paynent™
the petitioners receive for their services is at |east
partly dependent on the difficulty anticipated by the agency
in caring for the particular adults in question. The
petitioners' submtted a breakdown of their "expenses”
incurred pursuant to providing this care. They woul d not
di vul ge, however, how much "additional” paynment they receive
as aresult of the "difficulty" of the residents in
guestion. They point out, however, (uncontroverted by the
Departnent) that none of these paynents is subject to state

or federal inconme tax. It also appears that the Departnent
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does not consider these paynents "incone" for food stanp and
Medi cai d purposes. (See infra.)
ORDER
The Departnent's decision is reversed.
REASONS
To be "categorically” eligible for Medicaid the
petitioner nust establish a "relationship” to the ANFC
program-i.e., a child in her household nust be "deprived of

parental support” by virtue of parental "absence",
"incapacity", or "unenploynent". See Medicaid Manual 3>

M 300 and M 323, and WA M 3 2330-2339. The petitioner in
this case clains eligibility based on "unenpl oynent".
WA M 5 2333.1 includes in the definition of an
"unenpl oyed parent":
. 3. If enployed, was enpl oyed fewer than 100
hours in the previous 30 days . . . Full tine

enpl oynent (i.e., 100 hours or nore per nonth),
al t hough earnings may be insufficient to neet famly

need, is not considered 'unenploynment”. lncone from
fewer than four boarders is not considered
"enpl oynent". (Enphasis added.)

It is concluded that under the above regul ations the
type of "foster care" provided by the petitioners in this
matter does not constitute "enploynent”. Under the terns of
the petitioners' contract with the nental health agency the
petitioners are required to furnish little nore than "room
and board" to the residents in their care. Despite evidence
that the residents in the petitioners' care do, in fact,

require additional care, the petitioners clearly are not
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"enpl oyees” of the nmental health agency for this purpose.
Al though it appears the anount of the paynents received by
the petitioners is partly related the "degree of difficulty”
in caring for these particular residents, there is no
evi dence that the anmount of the paynments is contingent upon
the tinme the petitioners spend caring for them The
paynents are not taxable, and it appears that the Departnment
does not consider them "inconme" under the food stanp and
Medi caid (ANFC) regul ations. See Food Stanp Manual
5> 273.9(¢c)(5)(i)(© and WA M > 2255.1(5) and (19).

The Departnent admts that it would not have reached
the sane result had the residents in the petitioner's
househol d been foster children. The Departnent did point

out that, unlike adults, foster children, by regulation, are

t hensel ves eligible for ANFC (see WA M > 2248). In the

Board's view, however, this, in and of itself, does not
di stinguish the treatnent of foster children fromfoster
adults in determ ning whether the foster parents are
"enpl oyed" under WA M > 2333.1(3).

The Departnent also admts the difficulty of basing
eligibility determ nations under > 2333.1(3) on the "degree
of difficulty” in providing adult foster care to particul ar
residents. The Departnment does not maintain that the sane
result would have achieved in this case if the residents in
guestion needed no or only mnimal "care" fromthe

petitioners beyond the provision of basic room and board.
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The Departnent appears to argue that eligibility is

determ ned based on the representations of the foster
parents thensel ves regarding the | evel of care they, in
fact, provide. However, "objective" anal ysis appears
absent. |If anecdotal evidence of actual "time" spent in the
provi sion of "care" is the basis of the decision, should
diligent foster parents (considering that "tinme" is not
stipulated in their contracts) be at a di sadvant age conpared
to ones who commt less of their actual tinme to the care of
their residents? O should famlies who consent to take in
difficult-to-care-for adults be judged under a harsher
standard than fam|lies who provide care for |ess-inpaired

di sabl ed adul t s?2

Based on the uncontroverted evi dence regarding the
petitioners' contractual obligations to the nental health
agency, the appearance that the Departnent does not consider
the paynents in question to be "income" under any program -

i ncluding Medi caid, and the absence of a specific regulation

or policy concerning the provision of foster care to adults,

it nmust be concluded that neither of the petitioners is

"enpl oyed" pursuant to WA M > 2333.1(3). The Departnent's

deci si on should, therefore, be reversed.3

FOOTNOTES
1See Medi cai d Manual > M 336.

2The Departnent's deci sion appears to be partly based
on the fact that the petitioners have clainmed, and have been
granted, an exenption under food stanps fromthe requirenent
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that they register with D.E. T. and participate in a job-
search program based on the finding that they are "enpl oyed”

as foster parents. See F.S.M > 273.7(b)(1)(vii). Wile
this appears to be inconsistent with the result reached
herein, one or both of the petitioners may nonet hel ess be
exenpt fromthe food stanp work-search provisions by virtue
of their "care"--regardl ess of whether it is rendered as

"enpl oynment "--of an "incapacitated person". See ld. >
273.7(b) (1) (iv).

3This assunmes that the petitioners otherw se neet the
definition of "unenpl oyed parent”. It can be noted that
registering for and participating in Reach-up is also part
of the ANFC definition of unenployed parent (see WA M >
2333.1(7))--al though, |ike under food stanps (see footnote
3, supra), a person who provides "care" to a "househol d
menber” who requires it can be exenpt fromthis requirenent.

See WA. M > 2342.1(7).
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